THE  DEFICIENCY  BILL 


SPEECH 

OF 

HON.  LYMAN  TRUMBULL,  OF  ILLINOIS, 

IN  THE  SENATE  OF  THE  UNITED  STATES,  APRIL  21  AND  23,  1858. 


The  Senate  having  tinder  consideration  the  bill  (It.  R. 
No.  306)  to  supply  deficiencies  in-the  appropriations  for  the 
service  of  the  fiscal  year  ending  the  30th  June,  1858 — 

Mr.  TRUMBULL  said: 

Mr.  President:  There  is  one  portion  of  the 
argument  of  the  Senator  from  Virginia,  or  a sug- 
gestion of  his,  which  I desire  to  answer.  We  are 
called  upon  to  pass  an  appropriation  bill  called 
a.  deficiency  bill,  involving,  I believe,  about  ten 
millions  of  money.  Eight  million  dollars  of  this 
amount,  or,  to  speak  more  exactly,  $7,900,000, 
are  for  the  support  of  the  Army — a very  large  sum, 
a sum  which  should  attract  the  attention  of  Con- 
gress, and  will,  I doubt  not,  attract  the  attention 
of  the  country. 

This  large  deficiency  has  its  origin  in  what  I 
conceive  to  be  an  assumption  of  authority  unwar- 
ranted by  law  or  the  Constitution  on  the  part  of 
the  President.  I do  not  agree  with  the  Senator 
from  Virginia,  that  these  troops  have  been  law- 
fully concentrated  in  the  Rocky  Mountains;  and 
if  an  appropriation  bill  of  this  character  can  pass 
Congress,  and  the  President  of  the  United  States 
has  the  authority  which  is  contended  for,  then  the 
Executive  is  a despot,  and  may  control  the  liberties 
of  the  country  in  spite  of  Congress  or  anybody 
else,  unless  the  people  in  their  might  shall  rise 
flmd  overturn  the  Government.  The  Constitution 
of  the  United  States  is  not  worth  the  paper  upon 
which  it  is  written  if  these  assumptions  of  au- 
thority are  to  be  sustained,  and  if  the  Executive 
rightly  construes  it.  I should  like  the  Senator 
from  V irginia  to  show  the  law  by  virtue  of  which 
the  President  has  assembled  this  army  in  the 
Rocky  Mountains.  No  such  law  has  been  shown. 
We  had  this  subject  up  in  the  discussion  of  the 
Kansas  question,  and  the  President  was  charged 
with  usurpation  of  power  in  the  assembling  and 
use  made  of  the  army  in  Kansas,  and  the  charge 
was  never  answered.  But  to-day  the  Senator 
from  Virginia  tells  us  that  this  is  rightly  done. 
Where  is  the  law  for  it? 

The  President  of  the  United  States  is  made  the 
Commander-in-Chief  of  the  Army  and  Navy.  I 
•admit  that;  but  he  cannot  use  the  Army  and  Navy 


| at  his  discretion.  He  is  as  much  limited  to,  and 
bound  by,  the  action  of  Congress  in  the  use  of  the 
Army  and  Navy,  as  he  is  in  the  use  of  any  other 
power  he  may  exercise  under  the  direction  of  Con- 
gress. It  is  his  duty,  I know,  to  see  that  the  laws 
are  faithfully  executed;  hut  he  cannot  do  that  in 
any  other  mode  than  that  which  Congress  pre- 
scribes. We  have  a law  punishing  offenders  who 
violate  the  laws  of  the  United  States — punishing 
them  criminally,  in  many  instances.  It  is  the  duty 
of  the  President  to  see  that  the  law  is  faithfuily 
executed.  Would  the  Senator  from  Virginia  con- 
tend that  the  President  could  arrest  a man  for  mur- 
der in  the  Indian  country,  and  hang  him  ? He 
has  just  as  much  authority  to  do  it,  as  he  has  to 
use  the  Army  outside  of  the  limit  prescribed  by 
law. 

As  long  ago  as  1793,  when  the  Congress  of  the 
United  States  authorized  certain  cities  upon  the 
sea-board  to  be  fortified , such  as  Charleston,  Bos- 
ton, and  New  York,  the  act  authorized  the  Presi- 
dent of  the  United  States  to  garrison  the  forts  that 
were  constructed,  with  troops.  Under  the  general 
power  of  the  President  as  Commander-in-Chief  of 
the  Army  and  Navy  of  the  United  States,  it  was 
then  considered  that  he  had  not  authority  to  place 
a garrison  in  a port  without  authority  of  Congress; 
and,  if  you  will  look  into  the  laws,  you  will  find 
that  the  use  of  the  army  by  the  President  as  Com- 
mander-in-Chief is  limited  by  acts  of  Congress. 
Congress  authorizes  a fort  to  be  built,  and  directs 
I it  to  be  garrisoned  by  troops.  The  President  of 
the  United  States  is  the  officer  that  exercises  this 
authority  granted  him  by  the  act  of  Congress.  As 
Commander-in-Chief,  he  commands  the  troops, 
j Congress  raises  a regiment  to  defend  the  frontiers 
of  Texas  against  the  Indians,  and  Congress  has 
no  authority  to  put  the  command  of  that  regiment 
under  any  other  officer  than  the  President  of  the 
United  States;  but  the  President  has  no  power  to 
take  that  regiment,  raised  for  the  purpose  of  de- 
fending the  frontiers  of  Texas,  and  use  it  as  a 
posse  comitatus  to  protect  a Governor  sent  to 
Utah. 

By  looking  into  the  statutes,  it  will  be  found 
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that  in  certain  cases  the  President  is  authorized 
to  employ  the  Army  to  garrison  forts;  he  may 
employ  the  Army  for  the  purpose  of  enforcing 
acts  in  the  protection  of  Indians  upon  their  reser- 
vations; he  is  authorized  in  certain  cases  to  use 
the  Army  for  the  purpose  of  expelling  intruders 
from  the  public  lands;  he  is  authorized  to  use  the 
Army  in  making  roads,  under  certain  circum- 
stances; but  where  is  the  authority  for  his  using 
the  Army  as  an  escort  to  the  Governor  of  a Ter- 
ritory ? Sir,  there  is  no  such  authority.  In  his 
message  to  Congress,  the  President  of  the  United 
States  says  that  he  sent  this  Army  as  a posse  com- 
ilntus  to  accompany  Governor  (Summing.  Sir, 
there  is  no  authority  for  the  President  to  use  the 
Army  as  a posse  comilatus,  and  it  is  a perversion 
of  terms,  and  it  is  an  absurdity  to  call  the  military 
power  of  this  country  a posse  comitatus.  What 
js  such  a posse  ? It  is  the  power  of  the  county, 
the  civil  power  of  the  county  summoned  to  the 
assistance  of  an  executive  officer  to  enable  him  to 
execute  process,  summoned  to  the  assistance  of  a 
marshal,  or  a sheriff;  but  has  your  Governor  any 
authority  to  execute  a writ?  Has  the  Governor 
of  Utah , or  any  other  Governor  of  a Territory,  a 
tight  to  summon  a posse  comitatus  for  any  purpose 
whatever?  I deny  it.  No  such  authority  is  given. 
The  President  has  just  as  much  right  to  assemble 
the  whole  Army  of  the  United  States  in  the  city 
of  Washington  as  a posse  comitatus  to  protect  him- 
self or  to  overawe  Congress,  as  he  has  to  assem- 
ble it  as  a posse  comitatus  to  accompany  Governor 
Cumming  to  Utah. 

The  foundation  of  this  bill  lies  in  an  assump- 
tion of  power  on  the  part  of  the  Executive;  and 
we  are  fast  departing  from  the  Constitution,  and 
from  the  landmarks  laid  down  by  the  fathers 
when  we  sanction  this  usurpation  of  authority. 
This  bill  appropriates  many  millions  of  money 
for  the  support  of  the  Army — an  appropriation 
founded  ir.  many  instances  not  only  upott  the  as- 
sumption of  power  by  the  Executive,  but  also 
upon  the  assumption  of  power  by  subordinate 
officers.  Contracts  have  been  made, as  was  shown 
by  the  Senator  from  Maine  yesterday,  without 
authority  of  law;  and  yet  we  are  to  appropriate 
money  to  pay  them.  We  are  to  do  this  under 
the  pretense,  or  under  the  reality  rather,  that  the 
appropriation  now  made  may  be  necessary  in 
consequence  of  the  condition  in  which  the  coun- 
try has  been  brought  by  this  unauthorized  as- 
sumption of  power  on  the  part  of  the  Executive. 
Sir,  we  are  pointed  to  the  Army,  and  asked  if  we 
will  refuse  supplies.  An  appeal  is  made  to  us  on 
the  part  of  the  Administration  to  vote  these  sup- 
plies; and  I will  read  from  the  organ  of  the  Ad- 
ministration a few  sentences  to  show  the  char- 
acter of  this  appeal.  In  the  Union  of  yesterday 
morning  there  is  an  article  headed  “ Utah  Expe- 
dition,” which  reads: 

[f  boys  are  men  in  miniature,  then  are  wars  anything 
else  than  unpopular;  for  boys  read  of  nothing  but  battles, 
and  admire  no  heroes  but  warriors.  It  is  the  misfortune  of 
the  iiuman  race  to  delight  in  the  stirring  events  of  war  rattier 
than  in  the  taine  monotony  of  peace.  It  was  the  theory  of 
Hobbes  that  war  the  natural  state  of  mankind,  and  that 
rt  requires  all  the  restraints  of  law,  government,  and  society 
to  bring  about  even  intermittent  and  spasmodic  periods  of 
peace.  The  fame  of  an  able  statesman  is  only  cherished 
by  the  educated  and  intelligent  few  ; hut  the  renown  of  a 
great  captain  is  the  jov  of  the  popular  heart.  The  p.ipu- 

Yes,  sir,  “ the  populace” — that  is  the  term  ap- 


plied to  the  great  mass  of  the  people  of  this  coun- 
try by  the  organ  of  the  Administration — 

“ the  populace  delight  in  the  anxious  suspense  of  impend- 
ing battle,  and  in  tile  thrilling  details  of  hard-fought  engage- 
ments. 

We  cannot  conceive  of  amore  barren  field  forthe  dem- 
agogue than  an  anti-war  campaign.  To  cry  out  to  the  pop- 
ulace, after  a long  peace,  against  a new  war,  is  the  most 
stupid  demagoguery  imaginable.” 

In  another  portion  of  the  article  it  is  said: 

“ Parsimony,  however,  is  not  a passion  with  our  people, 
even  in  regard  to  their  State  expenditures,  much  less  is  it 
so  with  regard  to  Federal  expenditures.  War,  on  the  con- 
trary, is  a passion  of  our  populace,  and  on  nooceasions  have 
our  Cerberine  demagogues  sustained  more  humiliating  over- 
throws than  when  they  have  blundered  into  an  encounter 
with  tlie  war  feeling  of  the  country.” 

That,  sir,  is  the  character  of  the  article  put  forth 
to  hurry  this  bill  through  the  Senate,  and  to  in- 
duce Congress  to  pass  an  appropriation  for  almost 
eight  million  dollars  of  money  as  a deficiency  to 
supply  an  army  under  circumstances  not  justified 
by  the  Constitution  or  the  laws  of  the  land;  and 
those  who  oppose  it  are  called  demagogues,  and 
the  young  men  of  the  country  are  pointed  to  the 
renown  which  is  to  follow  the  successful  leaders 
in  war;  and  in  this  article  the  heroes  are  con- 
trasted with  the  civilians.  1 know,  sir,  that  the 
people  of  this  country  are  ready  for  a necessary 
war — ready  to  defend  themselves  in  any  emer- 
gency when  in  the  right;  but  I do  not  believe  the 
people  of  this  country  are  for  war  for  the  sake  of 
war;  nor,  as  this  article  intimates,  do  I believe 
the  people  of  this  country  suppose  war  to  be  the 
natural  state  of  mankind;  and,  while  renown  may 
follow  the  successful  leaders  in  war,  we  should 
not  forget  that  there  follow  in  the  train  of  war 
many  calamities.  While  glory  may  encircle  the 
brow  of  the  successful  captain,  the  tears  of  widows 
and  of  orphans  follow  in  the  train  of  war  also; 
and  we  should  remember  that  there  are  thousands 
made  to  suffer  by  its  disasters  while  few  reap  its 
glories  and  benefits,  so  far  as  personal  aggrand- 
izement is  concerned.  The  fact  that  war  manu- 
factures heroes,  is  the  bait  thrown  out  here  to 
induce  support  to  this  bill. 

1 was  reminded,  when  I read  this  article,  of  a 
citizen  who  was  appealed  to  when  the  Mexican 
war  broke  out  a few  years  ago,  to  know  if  he  wa3 
in  favor  of  the  Mexican  war.  He  replied,  yes — 
yes,  he  was  in  favor  of  the  Mexican  war;  and  he 
was  not  only  in  favor  of  the  Mexican  war,  but 
he  was  in  favor  of  pestilence  and  famine  too;  he 
had  opposed  one  war,  the  war  of  1812,  and  he 
should  never  oppose  another.  He  went  for  all 
three;  and  I would  about  as  soon  think  of  going 
for  war,  pestilence,  and  famine,  as  advocating 
such  doctrines  as  are  put  forth  here  to  carry  this 
bill  through  Congress. 

It  is  suggested  to  me  by  a friend  that  possibly 
the  Chief  Magistrate  of  the  nation  may  have  a 
little  of  the  feeling  of  the  citizen  to  whom  I al- 
luded before,  who  had  opposed  one  war.  He  is 
said  once  to  have  opposed  a war.  I hope  it  is 
not  having  that  effect  upon  him  so  that  he  is  go- 
ing to  be  for  war  the  rest  of  his  life,  and  for  pesti- 
lence and  famine  too.  I do  not  know  but  that 
this  will  lead  to  famine.  It  will  certainly  lead  to 
an  impoverishment  of  the  Government,  if  not  of 
the  people,  if  the  Government  is  to  be  adminis- 
tered and  carried  on  as  it  has  been  for  the  last 
few  years,  and  particularly  since  the  present  Ex- 
ecutive caine  into  power. 
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I assume,  then,  that  to  pass  a bill  like  this  is  a 
surrender  by  Congress  to  the  Executive  of  the 
nation  of  the  control,  not  only  of  the  Army  with- 
out authority,  but  of  the  Treasury  also.  1 do  not 
say  that  I would  not  relieve  the  troops  which  have 
been  sent  forward.  I believe  that  they  should  not 
have  been  sent  forward;  that  there  was  no  occa- 
sion for  sending  this  army;  no  authority  for  send- 
ing it  out  with  a civil  Governor,  dispatched  to 
Utah.  We  had  no  facts  before  us;  the  country 
had  no  facts  before  it,  to  justify  the  sending 
of  an  army  to  Utah.  It  is  true  there  were  some 
vague  facts  brought  back  by  Government  officials 
who  had  fled  from  the  Territory,  and  many  of 
whom,  perhaps,  were  of  no  better  character  than 
the  Mormons  themselves,  of  resistance  to  law  in 
that  Territory;  but  these  reports,  I doubt  not, 
were  greatly  exaggerated;  and  to  show  the  char- 
acter of  the  reports  which  have  been  got  up 
against  the  Mormons,  I will  read  a little  from  a 
book  which  I have  in  my  hand. 

In  Illinois  we  had  these  Mormons,  and  we  ex-  j 
pelled  them  from  that  State.  I am  not  their  apol-  | 
ogist;  I believe  them  a licentious,  a vile,  and  a bad 
set  of  people,  speaking  generally  of  them,  al- 
though, I doubt  not,  there  are  many  good,  honest 
people  among  them,  deluded,  misled,  but  never- 
theless conscientious  in  their  action;  but  they  are 
a peculiar  people;  they  set  themselves  up  to  be 
better  than  the  rest  of  the  world;  they  call  them- 
selves Saints;  and  the  very  fact  that  they  are  thus 
exclusive,  and  hold  the  balance  of  the  world  as 
Gentiles  and  heathens,  claiming  to  be  the  Latter- 
Day  Saints  of  Jesus  Christ,  produces  collision 
between  them  and  the  rest  of  the  world.  If  they 
were  angels  from  Heaven,  and  came  down  among  I 
us  and  set  up  their  peculiar  tenets, ‘differing  from 
everybody  around  them,  I doubt  if  they  could  live 
in  peace  in  any  quarter  of  the  globe  where  they 
had  any  intercourse  with  other  people. 

While  these  people  were  in  the  State  of  Illinois, 
and  after  the  difficulties  began  there,  the  Governor 
of  the  State,  Mr.  Ford,  who  is  the  author  of  the 
book  I hold  in  my  hand,  went  over  in  the  vicin- 
ity of  their  settlements.  They  were  settled,  as 
everybody  knows,  on  the  Mississippi  river,  at  the 
city  of  Nauvoo.  Here  is  what  he  says  as  to  the 
state  of  things  when  he  went  over  there; 

“ A system  of  excitement  and  agitation  was  artfully 
planned  and  executed  with  tact.  It  consisted  in  spreading 
reports  and  rumors  of  the  most  fearful  character.  As  ex- 
amples: On  the  morning  before  my  arrival  at  Carthage” — 

Carthage,  I will  remark,  is  the  county  seat  of  i 
the  county  in  which  Nauvoo  is  situated — 

“ t was  awakened  at  an  early  hour  by  a frightful  report, 
which  was  asserted  with  confidence  and  apparent  conster- 
nation, that  tlie  Mormons  had  already  commenced  the  work 
of  burning,  destruction,  and  murder;  and  that  every  man 
capable  of  bearing  arms  was  instantly  wanted  at  Carthage, 
for  the  protection  of  the  country.  We  lost  no  time  in  start- 
ing; but  when  we  arrived  at  ‘‘arthage,  we  could  hear  no 
more  concerning  this  story.  Again:  During  the  few  days 
that  tlie  militia  were  encamped  at  Carthage,  frequent  appli- 
cations were  made  to  me  to  send  a force  here,  and  a force 
there,  and  a force  all  about  the  country,  to  prevent  mur- 
ders, robberies,  and  larcenies,  which,  it  was  said,  were 
threatened  by  the  Mormons.  No  such  forces  were  sent : 
nor  were  any  such  oifenses  committed  at  that  time,  except 
tlie  stealing  of  some  provisions,  and  there  was  never  tlie 
least  proof  that  this  was  done  by  a Mormon.  Again  : On 
my  late  visit  to  Hancock  county,  I was  informed  by  some 
of  their  violent  enemies,  that  the  larcenies  of  the  Mormons 
had  become  unusually  numerous  and  insufferable.  They 
indeed  admitted  that  but  little  had  been  done  in  this  way  in  1 
their  immediate  vicinity.  But  they  insisted  that  sixteen  ! 


horses  had  been  stolen  bv  tlie  Mormons  in  one  night  near 
Lima,  in  the  county  of  Adams.  At  the  close  of  the  expedi- 
tion, I called  at  this  same  town  of  Lima,  and  upon  inquiry 
was  told  that  no  horses  had  been  stolen  in  that  neighbor- 
hood, but  that  sixteen  .horses  had  been  stolen  in  one  night 
in  Hancock  county.  This  last  informant  being  told  of  tlie 
Hancock  story,  again  changed  the  venue  to  another  distant 
settlement  in  the  northern  edge  of  Adams.” 

A short  time  afterwards,  and  during  the  pend- 
ency of  these  difficulties,  and  after  Smith  was  ar- 
rested, the  Governor  states  that  another  series  of 
rumors  were  set  on  foot.  He  says  that  he  was 
on  his  return  to  Carthage,  a short  time  before  sun- 
down, and — 

“ When  we  had  proceeded  two  miles  we  met  two  indi- 
viduals, one  of  them  a Mormon,  who  informed  us  that  tlie 
Smiths  had  been  assassinated  in  jail,  about  five  or  six  o’clock 
of  that  day.  The  intelligence  seemed  to  strike  every  one 
with  a kind  of  dumbness.  As  to  myself,  it  was  perfectly 
astounding ; and  I anticipated  tite  very  worst  consequences 
from  it.” 

He  then  says  that  a committee  appeared  at 
I Guincy,  which  is  in  the  county  of  Adams,  ad- 
I joining: 

“ The  next  morning,  by  daylight,  the  ringing  of  the  bells 
in  the  city  of  Quincy  announced  a public  meeting.  The 
people  assembled  in  great  numbers  at  an  early  hour.  The 
Warsaw  committee  stated  to  the  meeting  that  a party  of 
Mormons  had  attempted  to  rescue  tlie  Smiths  out  of  jail ; 
that  a party  of  Missourians,  and  others,  had  killed  the  pris- 
oners to  prevent  their  escape ; that  tlie  Governor  and  his 
party  were  at  Nauvoo  at  the  time  when  intelligence  of  tlie 
fact  was  brought  there  ; that  they  had  been  attacked  by  the 
Nauvoo  legion,  and  had  retreated  to  a house  where  they  were 
then  closely  besieged ; that  tiie  Governor  had  sent  out  word 
that  he  could  maintain  his  position  for  two  days,  and  would 
be  certain  to  he  massacred  if  assistance  did  not  arrive  by 
the  end  of  that  time.  It  is  unnecessary  to  say  that  this  en- 
tire story  was  a fabrication.  [twasofa  piece  with  the  other 
reports  put  into  circulation  by  the  anti-Mormon  parly  to  in- 
fluence the  public  mind,  and  call  the  people  to  their  assist- 
ance.” 

I read  this  for  the  purpose  of  showing  that  all 
the  rumors  which  we  hear  about  lawlessness  and 
about  the  depredations  of  the  Mormons  upon  the 
settlers  and  others,  should  and  ought  to  be  re- 
ceived  with  a great  many  degrees  of  allowance. 
In  the  State  of  Illinois,  upon  the  Mississippi  river, 
where  hundreds  of  steamboats  were  passing  almost 
daily,  the  country  densely  populated  all  about 
them,  these  rumors  were  got  up  and  believed  to 
such  an  extent,  that  troops  were  raised  for  the 
purpose  of  combating  armies  which  had  never 
assembled'  at  all.  It  is  true,  the  Mormons  con- 
ducted themselves  in  such  a way,  and  such  a state 
of  feeling  existed  in  the  State  of  Illinois,  that  sub- 
sequently it  became  necessary  that  they  should 
remove  from  the  State  according  to  an  agreement 
whiclqwas  made  with  them  by  the  Governor;  but 
there  was  no  battle  fought  between  the  opposing 
parties.  Some  few  lives  were  lost  under  misap- 
prehension; perhaps  some  few  persons  may  have 
been  assassinated;  butthere  was  no  battle  between 
the  citizens  of  Illinois  and  the  Mormons,  and  they 
left  the  State. 

Now,  if  it  were  desirable,  as  it  probably  is,  to 
expel  the  Mormons  from  Salt  Lake  valley,  I have 
no  doubt  it  could  be  accomplished  without  having 
a single  soldier  there.  I think  we  have  dealt  im- 
properly with  the  Mormons.  We  did  so  in  the 
State  of  Illinois.  Our  difficulties  arose  out  of  our 
legislation,  in  my  judgment.  When  that  people 
first  settled  in  Illinois  they  were  welcomed.  The 
different  political  parties  in  the  State  courted  their 
: friendship.  Their  votes  controlled  a congressional 
J district,  and  the  Legislature  of  Illinois  passed 
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laws  organizing  them  into  a separate  community. 
What  was  called  the  Nauvoo  charter  was  passed, 
and  under  that  they  had  a separate  and  distinct  or- 
ganization. All  this  had  a tendency  to  separate 
them  from  the  people  settled  around  them.  When 
they  left  our  State  and  went  off  to  Salt  Lake  valley, 
the  Government  of  the  United  States  pursued  the 
same  course.  You  created  for  them  a territorial 
government,  and  the  doctrine  prevailed  to  a large 
extent  over  the  country,  that  sovereignty  existed 
in  the  territorial  governments,  and  that  Congress 
had  no  authority  over  the  Territories.  The  doc- 
trine was  proclaimed  throughout  the  country  that 
by  the  passage  of  the  Kansas-Nebraska  bill  in 
185.4,  after  the  Utah  government  had  been  estab- 
lished, some  great  principle  of  territorial  sover- 
eignty had  been  recognized,  and  henceforth  and 
forever  the  people  of  each  Territory  were  to  be 
left  perfectly  free  to  regulate  their  own  affairs  as 
they  pleased.  The  Mormons  embraced  this  doc- 
trine. Brigham  Young  was  made  Governor;  they 
had  everything  their  own  way;  and  I remember 
to  have  seen  that  they  passed  resolutions  indors- 
ing the  Cincinnati  platform  as  the  true  doctrine, 
and  finding  fault  with  the  Republican  platform, 
which  denounced  slavery  and  polygamy  as  relics 
of  barbarism.  They  favored  those  institutions. 

Now,  sir,  having  created  a territorial  govern- 
ment over  them,  having  authorized  the  Mormons 
as  a distinct  and  separate  people,  to  set  up  agov- 
ernment  for  themselves,  without  having  repealed 
the  law- — without  having  made  any  effort  to  expel 
them  from  the  jurisdiction  of  the  United  States, 
if  it  were  necessary  that  they  should  be  expelled — 
without  having  any  reliable  information  in  regard 
to  their  condition,  the  President  sends  an  army 
to  accompany  a newly-appointed  Governor  to  that 
Territory,  and,  as  I insist,  without  the  least  au- 
thority. Authority  is  given  in  the  law  for  the 
President  of  the  United  States  to  use  the  Army 
in  cases  of  rebellion  and  insurrection;  and  if  the 
Mormons  are  said  to  be  in  rebellion,  the  Presi- 
dent can  use  the  Army  against  them  provided  he 
uses  it  according  to  the  mode  prescribed  by  the 
act  of  Congress,  and  not  otherwise.  What  is  that 
power? 

“ In  case  of  an  insurrection  in  any  State  against  the  gov- 
ernment thereof,  it  shall  he  lawful  for  the  President  of  the 
United  States,  on  application  of  the  Legislature  of  such 
State,  or  of  the  Executive,  when  the  Legislature  cannot  be 
convened,  to  call  forth  such  number  of  the  militia  of  any 
other  State,  or  States,  as  maybe  applied  for,  as  he  may 
judge  sufficient  to  suppress  such  insurrection. ” 

W e all  know  that  neither  the  Governor  of  Utah 
Territory,  nor  the  Territorial  Legislature,  has 
called  upon  the  President  to  put  down  insurrec- 
tion. In  the  first  place,  it  is  extremely  doubtful 
whether  this  act  of  Congress  to  which  I have  just 
referred,  has  any  relation  to  a Territory,  or  au- 
thorizes the  President  to  use  the  troops  in  a Ter- 
ritory at  all,  to  put  down  an  insurrection.  Admit 
that  it  does,  and  admit  that  the  act  of  1807,  amend- 
atory to  this  act  of  1795,  from  which  I have  read, 
authorizes  the  President  to  use  the  Army  in  all 
cases  where  he  was  before  authorized  to  use  the 
militia  by  the  act  of  1795;  still  he  could  only  use 
the  Army  in  a Territory  in  case  the  Legislature 
called  upon  him,  or  if  the  Legislature  could  not 
be  convened,  in  case  the  Governor  called  upon 
him.  That  has  not  been  done;  so  that  you  can- 
not derive/any  authority  from  these  laws  for  the 
President  to  send  the  Army  to  Utah.  u 


It  is  a part  of  the  Constitution  of  the  United 
States  that  no  money  shall  be  drawn  from  the 
Treasury  except  in  pursuance  of  appropriations 
made  by  law.  That  clause  was  inserted  in  the 
Constitution  of  the  United  States  for  some  purpose, 
and  that  purpose  is  thwarted  entirely  if  we  are  to 
sanction  the  action  of  the  Executive  in  cases  like 
this  now  under  consideration.  He  makes  use  of 
the  Army;  he  incurs  a debt  without  authority  of 
law;  for  this  is  a deficiency  bill,  and  it  is  admitted 
that  there  is  no  appropriation  to  meet  it.  We  are 
not  permitted  to  inquire  into  it.  We  are  not  shown 
the  details  of  this  deficiency;  but  it  is  enough  that 
the  President  of  the  United  States  has  thought 
proper  to  make  contracts  on  behalf  of  the  Govern- 
ment of  the  United  States,  and  has  promised  to 
pay  money,  and  Congress  must  come  in  and  foot 
the  hill.  The  Constitution  intended  that  Con- 
gress should  hold  control  over  the  Treasury  and 
over  the  money  of  the  people.  Does  not  this 
course  practically  subvert  the  intention  of  the 
Constitution  in  this  respect? 

Sir,  if  an  appropriation  is  to  be  made  to  meet 
these  expenditures,  I should  like  to  know  how  a 
case  could  arise  where  Congress  would  refuse  to 
appropriate  money  to  pay  a debt  incurred  by  the 
Executive  ? Plere  is  a clear  case;  and  if  the  money 
is  to  be  voted  in  this  instance,  I do  not  know  how 
a case  could  ever  arise  where  Congress  would  be 
justified  in  refusing  to  vote  money.  I know  that 
the  present  Executive  is  sustained  by  agreatand 
■ powerful  party  who  have  confidence  in  him,  and 
j are  willing  to  vote  almost  anything  he  asks;  but 
I that  great  and  powerful  party  should  remember 
that  the  present  Executive  will  not  always  remain 
in  power.  Power  may  pass  from  their  hands. 

] Some  other  person  may  be  elected  Presidenthere- 
after  in  whom  they  will  have  less  confidence  than 
they  have  in  the  present  Executive;  and  if  they 
sanction  this  assumption  of  power  on  the  part 
of  the  present  Chief  Magistrate  and  foot  the  bills, 
how  can  they  refuse  to  do  it  in  cases  hereafter, 
when  debts  shall  be  incurred  by  a President  who 
is  not  the  President  of  their  choice? 

We  must  stop  somewhere;  and  I would  appeal 
to  those  gentlemen  who  now  come  up  and  sup- 
port this  enormous  appropriation — I would  appeal 
to  them,  if  not  by  virtue  of  their  constitutional 
obligations,  by  virtue  of  another  obligation,  which 
I believe  they  all  recognize  to  be  binding;  for,  al- 
though the  Declaration  of  Independence  is  now 
regarded  by  some  persons  as  containing  a set  of 
tingling  generalities,  obsolete  and  having  no  mean- 
ing, and  although  the  Constitution  is  little  heeded, 
yet  I believe  that  the  persons  sustaining  the  ap- 
propriations of  this  character  do  indorse  the  Cin- 
cinnati platform.  That  was  made  less  than  two 
years  ago;  and  I believe  that  is  not  obsolete.  I 
know  in  former  times,  when  I acted  with, and  was 
a member  of,  the  Democratic  party,  we  considered 
that  a platform  was  good  until  another  one  was 
constructed;  at  any  rate,  that  it  would  last  four 
years,  and  when  the  national  convention  met  and 
nominated  a candidate  for  President,  we  would 
stand  by  its  platform  until  another  convention  met 
and  made  another.  But  since  a new  test  has  been 
introduced  into  the  Democratic  party , and  Democ- 
racy consists  in  advocating  a particular  line  of 
policy  in  regard  to  slavery,  it  is  possible  that  a 
new  doctrine  prevails  on  that  subject  also.  I 
should  hope,  however,  that  the  Cincinnati  plat- 


form  is  still  in  force  in  regard  to  the  expenditure 
of  the  public  money;  and  if  it  is,  I wish  to  call  the 
attention  of  those  who  acknowledge  its  binding 
obligation  (if  I cannot  get  their  attention  by  ap- 
pealing to  the  Constitution  and  the  law)  to  that 
higher  authority — the  Cincinnati  platform.  That 
declares — under  the  head  of  the  fifth  resolution  of 
the  second  subdivision  it  will  be  found — “ that  it  ! 
is  the  duty  of  every  branch  of  the  Government  to 
enforce  and  practice  the  most  rigid  economy  in 
conducting  our  public  affairs.”  Now,  that  is 
binding.  No  supporter  of  the  Administration, 

I presume,  will  shirk  from  the  obligation  of  that 
requirement;  and  I ask  him,  as  he  holds  up  this 
fundamental  principle,  to  lay  his  hand  on  his  heart 
if  he  can,  and  vote  for  a deficiency  of  $10,000,000 
in  a single  bill.  Is  that  what  is  meant  by  saying 
“ every  branch  of  the  Government  should  enforce 
and  practice  the  most  rigid  economy  in  conduct- 
ing our  public  affairs?” 

There  is  another  resolution  adopted  at  Cincin- 
nati to  which  I wish  to  call  the  attention  of  the 
Senator  from  Virginia.  He  says  the  President 
of  the  United  States  had  authority  to  assemble  this 
army  in  the  Rocky  Mountains,  and  to  send  it  as 
a posse  comitatus  with  the  Governor  sent  out  to 
Utah.  I wish  to  know  where  the  authority  is, 
where  the  law  or  constitutional  authority  is,  and 
I call  his  attention  to  another  article  in  this  creed 
laid  down  at  Cincinnati,  which  is  higher  than  and 
above  constitutions.  The  first  resolution  under 
the  general  head  declares: 

‘ That  the  Federal  Government  is  one  of  limited  powers 
derived  solely  from  the  Constitution,  and  the  grants  of 
power  therein  ought  to  be  strictly  construed  by  all  the  De- 
partments and  agents  of  the  Government,  and  that  it  is  in- 
expedient and  dangerous  to  exercise  doubtful  constitutional 
powers.” 

The  party  is  in  favor  of  strict  construction. 
Here  are  contracts  made  without  authority  of  law; 
this  is  not  denied,  cannot  be  successfully  contro- 
verted. Will  you  sanction  them?  Here  is  a use 
of  the  Army  which  none  of  you  can  justify  to  be 
right.  Now,  which  will  you  do — will  you  dis- 
own your  allegiance  to  the  fundamental  principles 
laid  down  at  Cincinnati  two  years  ago,  or  will  you 
stand  by  them  and  refuse  to  sanction  these  enor- 
mous appropriations  ? Are  you  for  practicing  that 
economy  which  you  profess  ? Are  you  for  hold- 
ing officers  to  that  rigid  accountability  which  you 
say  they  should  be  held  to  ? If  you  are,  how  can 
you  pass  this  bill  ? 

Now,  sir,  I am  willing  to  go  this  far,  and  it  is  as 
far  as  I would  go;  I am  willing  to  relieve  our  troops. 
If  they  have  been  placed  in  a position  without 
authority,  by  the  President  of  the  United  States, 
where  they  need  supplies,  let  us  relieve  them;  the 
common  demands  of  humanity  would  require  that; 
but  I am  opposed  to  appropriating  one  dollar  for 
the  purpose  of  carrying  on  a war  against  the  Mor- 
mons, created  by  the  Executive  without  the  au- 
thority of  Congress.  Sir,  no  new  condition  of 
things  has  arisen  in  Utah  since  the  last  adjourn- 
ment of  Congress.  There  was  no  necessity  for 
sending  off  this  army  .without  consulting  Con- 
gress; and  if  there  was  a necessity  for  sending  it 
immediately,  Congress  should  have  been  con- 
ve.u  d.  Where  are  we  'tending  if  not  to  a con- 
centration of  all  powers,  and  unlimited  power,  in 
the  hand  of  the  Executive?  Why,  sir,  if  the  old 
Federalists,  the  supporters  of  the  John  Adams 
of  1800,  who  were  in  favor  of  a strong  executive 


Government,  could  rise  up  now,  they  would  stand 
aghast  and  astonished  at  the  assumptions  of  power 
on  the  part  of  what  is  now  called  a Democratic 
Executive.  The  old  Federalists  never  thought  of 
assuming  such  powers  as  are  now  claimed  and 
| exercised  by  the  Executive  elected  by  the  so- 
called  Democratic  party. ' 

I am  for  bringing  this  Government  back  to  its 
ancient  moorings;  and  I agree  with  these  resolu- 
| tions  laid  down  at  Cincinnati;  I am  in  favor  of  a 
\ rigid  accountability  of  our  officers;  I am  opposed 
■ to  the  exercise  of  doubtful  constitutional  powers; 
I am  in  favor  of  the  most  rigid  economy.  Let  us 
carry  out  these  principles;  let  us  vote  in  this  in- 
; stance  whatever  money  may  be  necessary  to  pre- 
serve the  army,  to  rescue  it  from  the  perilous 
position  in  which  it  has  been  placed  by  having  to 
pass  the  inclement  season  of  the  yeaj'  in  the  midst 
of  the  snows  of  the  mountains;  but  let  us  stop 
there,  and  never,  until  we  have  ascertained  that  it 
is  necessary  to  use  this  army,  until  that  depart- 
ment of  the  Government  in  which  is  vested  the 
war-making  power,  shall  declare  that  war  exists, 
let  our  troops  be  led  forth  to  slaughter  any  citizen 
in  any  part  of  the  Republic. 

Friday,  April  23,  1858. 

The  Senate  having  under  consideration  the  same  bill — - 

Mr.  TRUMBULL.  I take  it,  sir,  that  we  live 
under  a constitutional  Government;  that  the  pow- 
ers of  the  Executive  are  limited  and  defined;  that 
he  possesses  all  the  powers  conferred  upon  him 
j by  the  Constitution  of  the  country,  and  the  laws 
j of  the  land  in  subordination  to  that  Constitution, 
j It  is  very  easy  for  gentlemen  to  rise  here  and  say 
| that  it  is  the  duty  of  the  President  to  see  that  the 
laws  are  faithfully  executed,  and  that  he  has  the 
right  to  use  the  Army  as  he  pleases;  but  he  has 
no  such  right,  unless  it  is  conferred  upon  him  by 
the  law.  The  Senator  from  Louisiana  tells  us 
that  he  has  the  right  to  send  the  Army  as  an  es- 
cort to  civil  officers.  If  he  has  that  right,  the  law 
gives  it.  lie  refers  to  no  such  statute. 

Mr.  BENJAMIN.  Why,  Mr.  President,  I 
will  ask  of  the  Senator  from  Illinois  who  is  to  post 
the  Army — who  is  to  order  it  from  point  to  point  ? 
Does  Congress  do  it? 

Mr.  TRUMBULL.  Congress  makes  provision 
how  the  Army  shall  be  used,  and  the  President  of 
the  United  States  is  the  Commander-in-Chief  to 
carry  out  the  directions  of  Congress.  He  cannot 
use  #he  Army  in  his  discretion  because  he  is  the 
Commander-in-Chief  of  the  Army.  Did  I not 
refer  to  the  statute  yesterday,  and  show  that  as 
longago  as  1793  the  Congress  of  the  United  States, 
by  a specific  act,  gave  the  President  power  even  to 
garrison  a fort  ? When  they  authorized  the  build- 
ing ofa  fortat  Charleston  and  at  New  York,  they 
thought  it  necessary  to  confer,  by  specific  grant, 
power  upon  the  President  to  put  a garrison  there. 

Mr.  BENJAMIN.  AVill  the  Senator  permit 
me  to  ask  him  one  question  ? and  if  he  answers  that 
in  the  negative,  I shall  give  up  all  argument  with 
him.  I ask  him  again  if  he  contends  that  the 
President  of  the  United  States  has  not  power  to 
post  the  Army  in  the  absence  of  any  special  di- 
rection by  Congress,  or  if  Congress  is  to  order  the 
march  of  the  Army  from  post  to  post? 

Mr.  TRUMBULL.  I do  not  contend,  sir,  that 
[ the  President  may  not  change  the  Army  by  vir- 


tue  of  his  power  as  Commander-in-Chief,  so  that 
he  does  it  within  the  law.  If  the  law  raises  a regi- 
ment of  mounted  men  to  protect  the  frontiers  of 
Texas,  the  President  may  move  those  troops  as 
he  pleases  upon  the  frontiers  of  Texas,  so  as  to 
protect  them;  but  I deny  that  the  President  can 
take  that  regiment  raised  by  the  authority  of  Con- 
gress to  protect  the  frontiers  of  Texas  and  station 
them  in  a fort  at  New  York. 

Mr.  BENJAMIN.  The  Senator  will  permit 
me  to  say  that  is  not  the  point.  He  hasjumped 
from  the  Army  to  one  regiment  that  Congress  has 
raised  specially  for  Texas.  I ask  him,  in  regard 
to  the  general  Army  of  the  country,  if  the  Presi- 
dent has  not  the  right  to  post  any  portion  of  it 
that  he  thinks  proper  in  Salt  Lake  City,  if  he 
chooses ^ 

Mr.  TRUMBULL.  I think  not.  I think  he 
has  not  the  right  to  post  the  Army  in  Salt  Lake 
City.  It  would  be  a great  abuse  of  power  to  do 
that  without  the  direction  of  Congress,  because 
Congress  has  directed  how  the  Army  shall  be 
used.  It  has  authorized  the  President,  under  cer- 
tain circumstances,  to  use  a certain  portion  of  the 
Army  to  protect  the  Indians  in  their  reservations, 
to  protect  the  frontier  against  Indian  incursions; 
and  I say  that  the  President  must  use  it  in  that 
way ; and  if  he  were  to  withdraw  the  whole  Army 
from  that  service,  and  station  it  at  Salt  Lake 
City,  or  any  other  point,  it  would  be  a violation 
of  his  duty,  and  it  would  be  without  authority  of 
law. 

But  the  Senator  from  Louisiana  begs  the  ques- 
tion. What  is  it?  The  question  is,  whether  the 
Presidentof  the  United  States  hasauthority  to  use 
the  Army  as  a posse  comitatus  to  accompany  a civil 
officer  to  one  of  the  Territories?  That  is  a spe- 
cific matter;  but  no  such  power  is  given  in  any 
act  of  Congress.  He  may  use  the  Army  within 
the  limits  of  the  law.  If  a fort  is  constructed  on 
the  northwestern  frontier,  or  in  Texas,  or  in  Salt 
Lake  City,  and  the  President  is  directed  to  gar- 
rison the  forts,  or  if  he  is  directed  to  use  the  Army 
in  protecting  the  western  settlers  against  the  bor- 
der Indians,  he  may  use  it  in  that  way;  but  what 
I mean  to  say  is,  that  his  authority  in  the  use  of 
the  Army  is  as  much  limited  as  it  is  in  other  re- 
spects. 

Mr.  BENJAMIN.  I will  ask  the  Senator  one 
other  question,  then.  I will  suppose  that  the  Pres- 
ident is  informed  that  a descent  is  about  to  be 
made — an  attack  on  San  Francisco  by  some  for- 
eign nation.  Has  the  President  power  to  fcrder 
the  troops  to  concentrate  at  San  F rancisco  ? and  if 
so,  where  does  he  get  his  power  ? 

Mr.  TRUMBULL.  I have  already  stated  that 
the  President  can  use  the  Army  within  the  limits 
of  the  law,  and  the  Senator  puts  a case  directly 
provided  for — the  case  of  invasion.  The  act  of 
1795,  in  the  very  case  the  gentleman  puts,  au- 
thorizes the  President  of  the  United  States,  on  the 
application  of  the  Legislature  of  California,  or,  if 
the  Legislature  cannot  be  convened,  on  the  appli- 
cation of  the  Governor  of  California,  to  order  the 
Army  there  to  protect  San  Francisco;  and  the 
very  fact  that  Congress  has  provided  by  an  act, 
that  the  President  may  use  the  Army  in  this  way, 
shows  that  without  this  special  act  he  had  no 
such  authority.  But  for  this  act  of  Congress  I 
would  answergentlemen,  no;  the  President  has  no 
authority  to  order  the  Army  to  San  Francisco  to 


protect  it  against  invasion,  except  under  this  act 
of  Congress. 

Mr.  BENJAMIN.  I understand  the  gentle- 
man, then,  to  say  this  distinctly — I only  want 
his  proposition  to  be  fairly  before  the  Senate 
and  the  country — that,  if  the  President  of  the 
United  States  has  intelligence  of  an  intended  at- 
tack upon  us  anywhere,  he  cannot  order  the 
troops  there  to  be  ready  to  repel  the  attack,  if  the 
Legislature  or  Governor  who  happens  to  have 
authority  over  the  point  that  he  knows  to  be 
threatened  does  not  send  and  ask  him  to  do  it; 
and  if  we  had  news  to-morrow  that  there  was  a 
squadron  on  the  way  to  attack  California,  the 
President  must  remain  with  his  arms  folded.,  ac- 
cording to  the  gentleman’s  interpretation  of  his 
constitutional  power,  and  could  not  send  a soldier 
there  until  the  Legislature  or  Governor  of  that 
State  sends  and  asks  him  to  do  it.  If  that  is  the 
gentleman ’s  interpretation  of  the  law  and  the  Con- 
stitulion,  of  course  he  has  a perfect  right  to  enter- 
tain it.  I merely  say  I cannot  agree  with  him. 

Mr.  TRUMBULL.  I mean  to  say  he  cannot 
enter  the  State  of  California  and  make  use  of  the 
Army  there,  unless  in  obedience  to  the  law,  and 
in  the  mode  that  the  law  has  pointed  out.  If  it 
were  not  so,  there  would  be  no  use  for  the  law. 
If  the  President  can  protect  a State  against  inva- 
sion without  complying  with  this  act  of  Congress, 
will  the  Senator  state  for  what  purpose  this  act 
was  passed  ? Why  was  this  act  of  Congress  en- 
acted, declaring  that  in  case  a State  was  invaded, 
the  President  might,  on  application  of  the  exec- 
utive authority  or  the  Legislature,  use  the  Army 
to  protect  it  against  invasion,  if  he  had  that  power 
without  the  law  ? I take  it,  that  the  President  of 
the  United  States  has  no  authority  to  march  the 
Army  into  any  State  or  Territory  in  this  Union, 
and  commence  a war.  That  he  has  some  power 
over  the  Army  of  the  United  States,  as  Com- 
mander-in-Chief,  and  has  power  which  Congress 
cannot  take  from  him,  as  Commander-in-Chief,  to 
control  and  direct  the  Army  within  the  law,  I do 
not  deny.  But  here  is  a use  of  the  Army  that  is 
not  provided  for  by  any  act  of  Congress;  and  in- 
asmuch as  the  powers  of  the  President  are  lim- 
ited, as  he  can  exercise  no  authority  except  by 
virtue  of  the  Constitution  and  laws  of  the  coun- 
try, I ask  for  the  authority  of  the  President  to 
send  an  army  as  an  escort  to  a civil  officer- — I use 
the  gentleman’s  language.  If  he  has  that  author- 
ity, he  has  it  by  virtue  of  the  Constitution  or  law. 
If  he  can  show  neither  Constitution  nor  law,  he 
has  not  got  it.  It  will  not  do  to  say  that  he  has 
it  under  his  general  power  to  see  that  the  lawsare 
faithfully  executed.  I imagine  that  the  Senator 
from  Louisiana  will  hardly  contend  that  that  con- 
fers a specific  power.  He  will  hardly  insist  that 
under  the  general  grant  of  authority  to  see  that 
the  laws  are  faithfully  executed,  the  President  has 
any  specific  powers  granted  him  which  he  can  ex- 
ercise except  in  the  mode  pointed  out  by  law.  It 
is  very  much  like  the  clause  of  the  Constitution  of 
the  United  States  which  states  that  it  was  framed 
to  promote  the  general  welfare.  Does  any  one 
contend  that  that  confers  any  specific  power  upon 
the  Government  created  by  the  Constitution?  That 
is  not  the  object  of  it;  and  here  it  is  the  duty  of 
the  President  to  see  that  the  laws  are  faithfully 
executed  in  the  mode  and  manner  that  Congress, 
prescribes. 
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The  Senator  from  Wisconsin  has  referred  me 
to  the  act  of  1795,  specifically  conferring  upon  the 
President  the  power  in  the  very  case  which  the 
Senator  from  Louisiana  puts.  1 will  read  it  for 
the  Senator’s  information,  if  he  will  listen  to  me, 
to  show  him  that  it  is  by  virtue  of  a specific  act 
of  Congress  that  the  President  can  act  in  the  very 
case  he  puts: 

“That,  whenever  the  United  States  shall  be  invaded  or 
be  in  imminent  danger  of  invasion,  from  any  foreign  nation 
or  Indian  tribe,  it  shall  be  lawful  for  the  President  of  the 
United  States  to  call  forth  such  number  of  the  militia  of  the 
State  or  States  most  convenient  to  the  place  of  danger” — 

Mr.  BENJAMIN.  Militia? 

Mr.  TRUMBULL.  Yes,  militia;  and  I will 
satisfy  the  gentleman  about  that  in  a moment — 

“ call  forth  such  number  of  the  militia  of  the  State  or  States 
most  convenient  to  the  place  of  danger  or  scene  of  action 
as  he  may  judge  necessary  to  repel  such  invasion,  and  to 
issue  his  orders  for  that  purpose  to  such  officer  or  officers 
of  the  militia  as  he  shall  think  proper.” 

Here  is  the  identical  power  given  to  the  Presi- 
dent to  call  forth  the  militia,  by  this  act  of  1795, 
and  by  the  act  passed  in  1807,  which  is  familiar 
to  the  Senator,  as  it  has  been  quoted  here  in  this 
very  debate  halt' a dozen  times,  authority  is  con- 
ferred upon  the  President  of  the  United  States  to 
use  the  Army  and  Navy  in  all  cases  where  he  had 
been  previously  authorized  to  make  use  of  the 
militia;  so  that  he  may,  in  such  a case  as  the  Sen- 
ator puts,  summon  the  Army  to  San  Francisco. 
It  seems  that  he  may  do  it  before  a call  is  made 
on  him  by  the  Legislature,  which  I supposed  be- 
fore to  be  necessary;  but  he  does  it  in  pursuance 
of  this  act  of  Congress.  Congress  believed  it  ne- 
cessary to  confer  this  power,  or  else  they  never 
would  have  conferred  it.  There  is  a total  absence 
of  any  power  to  summon  the  Army  under  the  ab- 
surd idea  that  it  is  a posse  comitatus,  as  an  escort 
to  civil  officers. 

What  a perversion  of  terms,  what  a misnomer, 
to  compare  this  to  the  power  which  a civil  officer 
may  call  to  his  assistance  in  a county  to  enable 
him  to  execute  a writ ! He  may  call  the  body  of 
the  county  around  him  to  assist  him  in  the  exe- 
cution of  the  process  of  a court.  He  may  sum- 
mon the  neighborhood,  thS  vicinity.  To  say  that 
that  power  confers  upon  the  President  of  the  Uni- 
ted States  authority  to  summon  an  army  more 
than  three  thousand  miles  distant,  from  Florida 
to  Utah,  as  a posse  comitatus,  for  any  purpose  un- 
der heaven,  is  absurd.  The  Governor  has  no 
business  with  a posse  comitatus.  For  no  purpose 
that  can  be  imagined  has  he  authority  to  use  one; 
and  yet  that  is  called  a posse  comitatus.  It  is  under 
that  pretense  that  the  army  was  sent  along  with 
Governor  Cumming;  and  under  a mere  pretense 
it  was  kept  in  Kansas  for  a year  or  more  at  very 
great  expense;  and  if  you  will  look  into  the  items 
of  this  appropriation  bill,  I have  no  doubt  you 
will  find  that  a large  portion  of  this  deficiency  has 
its  origin  in  the  unauthorized  use  of  the  army  in 
Kansas  during  the  last  year. 

As  I am  on  my  feet,  1 wish  to  say  one  word  in 
reply  to  what  was  said  by  the  Senator  from  Vir- 
ginia. He  said  this  bill  made  no  appropriation 
that  he  was  aware  of  for  paying  a deficiency  oc- 
casioned by  contracts  made  without  authority  of 
law;  and  the  Senator  from  Louisiana  came  to  his 
relief,  und  referred  to  a law  of  1818,  which  he 


thinks  authorized  the  Secretary  of  War,  under 
certain  circumstances,  to  make  contracts  without 
advertisement.  I will  not  now  comment  upon  that 
statute.  1 1 is  somewhat  equivocal  in  its  character; 
and  it  is  doubtful,  to  say  the  least,  whether  the 
construction  put  upon  it  by  the  Senator  from  Lou- 
isiana be  correct;  but,  if  it  be,  here  is  another  sec- 
tion in  this  bill,  under  the  miscellaneous  head: 

“ For  surveying  the  "public  lands  and  private  land  claims 
in  California,  including  office  expenses  incident  to  the  sur- 
vey of  claims,  and  to  be  disbursed  at  the  rates  prescribed  by 
law  for  the  different  kinds  of  work,  being  the  amount  of 
surveying  liabilities  incurred  by  the  surveyor  general  during 
the  fiscal  year  ending  30th  June,  1857,  over  and  above  that 
authorized  under  the  appropriation  of  §50,000  for  that  pe- 
riod, §220,000.” 

Is  there  any  law  for  that? 

Mr.  HUNTER.  Will  the  Senator  allow  me 
to  explain  ? 

Mr.  TRUMBULL.  Certainly. 

Mr.  HUNTER.  When  I spoke,  that  item  es- 
caped me.  That  contract  was  not  authorized  by 
the  Department;  it  was  made  by  the  officer  in  Cal- 
ifornia, and  much  of  it  originated  in  a mistake. 
The  work  was  piece-work.  It  turned  out  to  be 
more  than  was  required;  and  he  supposed  there 
was  a larger  sum  at  the  disposal  of  the  Depart- 
ment than  there  was  for  that  purpose,  and  he 
over-estimated.  It  is  true  there  was  no  authority 
for  that;  but  then  the  authority  was  exceeded 
through  mistake  by  the  officer;  and,  notwith- 
standing that,  as  I understand  it,  the  President 
refused  to  reappoint  him,  because  he  had  thus  ex- 
ceeded his  authority.  There  was  an  excess  of 
authority,  I admit;  but  it  originated  in  a mis- 

Mr.  TRUMBULL.  Then  it  is  admitted,  I un- 
derstand, that  here  is  one  provision  in  this  bill 
appropriating  $220,000  to  pay  a debt  incurred 
without  authority  of  law.  About  that  there  is  no 
dispute;  but  it  is  said  the  officer  who  incurred  this 
debt  has  not  been  reappointed.  True,  sir,  not  in 
California;  but  I understand  he  has  been  appointed 
surveyor  general  of  Utah. 

Mr.  HUNTER.  The  Senator  will  allow  me  to 
say  it  is  no  debt  unless  we  choose  to  assume  it. 
If  we  pass  this  bill,  we  assume  it.  It  is  addressed 
to  our  discretion  whether  we  will  pay  it  or  not. 

Mr.  TRUMBULL.  The  chairman  of  the  Fi- 
nance Committee  recommends  us  to  assume  it. 

Mr.  HUNTER.  I do. 

Mr.  TRUMBULL.  He  acknowledges  it  as  a 
debt;  and  so  far  from  the  officer  who  contracted 
this  debt  meeting  with  the  disapprobation  of  the 
Government,  it  seems  he  has  been  merely  trans- 
ferred from  one  office  to  another,  from  one  appoint- 
ment to  another.  It  is  suggested  near  me,  that 
having  created  all  the  debt  which  he  conveniently 
could  create  in  California,  he  has  been  transferred 
to  a new  scene  of  action,  in  order,  I suppose,  to 
transcend  his  authority  a second  time. 

Air.  GWIN.  The  gentleman  did  not  accept 
the  office,  and  has  no  office  at  all  now. 

Mr.  FESSENDEN.  It  was  tendered  to  him. 

Mr.  TRUMBULL.  If  he  has  not  accepted  it, 
it  does  not  change  the  responsibility  of  the  Ad- 
ministration. They  appointed  him,  and  if  he  has 
not  accepted  it  they  are  entitled  to  no  credit,  for 
they  have  shown  that  they  were  willing,  after  an 
officer  had  run  the  Government  in  debt,  as  is  now 
admitted,  without  authority  of  law,  for  more  than 
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two  hundred  thousand  dollars  in  the  matter  of 
surveys,  (for  this  is  a vast  sum  when  you  consider 
the  subject-matter  to  which  it  relates,)  to  offerhim 
another  appointment.  It  seents,  however,  that  he 


felt  ashamed,  if  I am  to  draw  the  inference  from 
what  the  Senator  from  California  says,  after  having 
done  this,  to  accept  a second  office,  and  has  not 
taken  it. 
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